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I.   PREFERENCE  PROCEDURES  AND  ISSUES 

As  a  result  of  a  recent  district  court  opinion,  there  has 
been  considerable  attention  focused  on  the  establishment  of 
justified  minimum  qualifications  for  a  job  and  the  procedure  to 
be  followed  in  according  the  various  and  often  seemingly 
conflicting  employment  preferences  created  by  law,  public  policy 
and  administrative  rule. 

Currently  there  are  several  groups  of  persons  who  have  been 
given  employment  preference  through  statutory  or  administrative 
action.   They  are  as  follov/s: 

1.  Disabled  veterans,  veterans,  spouses  of  veterans, 
dependants  of  disabled  or  deceased  veterans  and 

•  -handicapped  civilians  recommended  by  the  Department  of 
Social  and  Rehabilitation  Services  are  to  be  preferred 
in  appointment  or  employment  in  all  public  sector  jobs 
in  the  state  by  virtue  of  10-2-201  et  seq  MCA. 

According  to  the  opinion  and  order  of  Judge  Gordon 
Bennett  in  the  case  of  Crabtree  vs  Montana  State  Library 
(1982)  the  preference  accorded  by  this  lav/  is  absolute . 
According  to  Judge  Bennett  a  person  who  meets  the 
minimum  qualifications  for  a  job  shall  be  preferred  by 
selection  for  employment  (regardless  of  relative  level 
of  qualifications).   The  state  has  appealed  the  decision 
of  Judge  Bennett  claiming  that  the  preference  should 
take  the  form  of  a  tie  breaker  over  others  of 
substantially  equivalent  qualifications. 

2.  Persons  who  have  been  separated  from  state  employment 
due  to  reductions  in  force  have  been  granted  a  one  year 
employment  preference.   This  preference  is  established 
by  state  policy  and  a  corresponding  administrative  rule 
adopted  by  the  State  Personnel  Division  after 
consultation  with  agency  representatives  on  the  best 
method  for  utilizing  the  skills  of  persons  laid  off  from 
state  employment. 

3.  Persons  who  are  members  of  groups  which  have 
historically  been  victims  of  discrimination  in 
employment  have  been  given  a  form  of  a  tie  breaking 
preference  in  the  affirmative  action  plans  of  most  state 
agencies.   Under  the  guidelines  established  by  the  U.  S. 
Supreme  Court  in  the  1979  Weber  decision,  agencies  may 
undertake  voluntary  race  or  sex  conscious  measures  to 
correct  the  effeAs  of  discrimination  where  1)  the 
actions  taken  are"  temporary,  2)  they  are  based  on 
documented  evidence  of  past  discrimination  and  3)  they 
do  not  bar  employment  opportunities  to  the  majority 
group.   Guidelines  for  the  lawful  use  of  such  procedures 
are  contained  in  case  law  and  the  Montana  EEO  Guidelines 
published  by  the  State  Personnel  Division  under  the 
authority  of  Executive  Order  2481. 


Such  measures  not  only  correct  the  effects  of 
discrimination  but  also  reduce  the  state's  liability. 

4.    Various  other  procedures  which  amount  to  an  employment 
preference  exist  in  Merit  System  rules,  collective 
bargaining  agreements  and  other  agency  practices  and 
procedures  as  follows: 

A.  Merit  rules  provide  for: 

1.  a  three  year  reem.ployment  preference 

2.  non-competitive  rules 

B.  "Collective  bargaining  agreements  often  contain 

language  which  grants  preferential  consideration 
for  certain  persons  based  on  bargaining  unit 
membership,  bargaining  unit  seniority,  geographical 
preference. 

C.  Agency  procedures  often  grant  "preference"  to 
current  agency  employees  by  limiting  consideration 
to  current  employees  for  promotion. 

D.  Some  agencies  grant  a  form  of  preference  to 
residents  of  Montana  by  refusing  to  consider 
applications  from  out  of  state  applicants. 

There  are  two  major  unresolved  preference  issues: 

1)  What  is  the  nature  of  the  various  preferences 
accorded  by  law,  rule  or  policy?   and 

2)  What  is  the  procedure  for  applying  preference 
when  competing  preferred  persons  are  in  a 
single  pool  of  candidates? 

II.  RECOMMENDATIONS: 

1.    The  nature  of  all  preferences  accorded  by  law  or 

administrative  rule  should  be  of  a  tie  breaking  nature. 
It  is  essential  to  good  government  that  state  agency 
management  be  allowed  to  seek  out  the  most  qualified 
individuals  available  and  hire  from  among  that  group. 

By  breaking  a  tie  in  favor  of  a  preferred  person  where 
all  other  qualifications  are  substantially  equal,  the 
state  can  fulfil?*,  its  mandates  for  efficiently 
conducting  state  'government  and  assisting  persons  with 
special  employment  problems. 

Preferences  should  be  applied  as  follows: 

a.    Statutory  preferences  resulting  from  state  or 
federal  law  should  be  applied  before  those 
resulting  from  administrative  law  or  agency  policy. 


Currently  the  veterans'  and  handicapped  civilian 
preference  act  is  the  only  such  act  applicable  to 
all  state  agencies. 

b.  10-2-203  should  be  amended  by  the  addition  of  the 
following  language: 

"nothing  in  this  act  prohibits  an  agency  from 
employing  a  person  granted  preference  due  to  a 
reduction  in  force." 

This  provision  would  allow  agencies  to  recall  non- 
veteran/non-handicapped  employees  terminated  within 
the  same  jurisdiction  due  to  reduction  in  force 
•actions . 

c.  10-2-201  (et  seq)  should  be  amended  to  clarify  that 
preferences  are  applicable  only  to  initial 
appointments  and  employment.   This  allows  agencies 
to  promote  and  retain  the  most  capable  employees 
without  violating  the  statute. 

d.  The  term  "handicapped  civilian"  should  be  defined 
through  amendment  of  the  statute  or  administrative 
rule.   Due  to  the  large  number  of  differing  and 
often  conflicting  state  and  federal  definitions  of 
"handicapped",  there  is  confusion  as  to  what 
constitutes  "disabled"  for  purposes  of  the 
preference . 


